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This paper is a working document, the issues highlighted in it and the proposals it
contains may evolve as the situation and our thinking progresses.

Marine Connection is calling for comprehensive legi slation to achieve better
protection for marine wildlife and effective manage ment of our seas. This
paper sets down what Marine Connection believes are the key elements that
the Marine Bill must contain, in order to meet our existing European and
international obligations regarding cetacean bycatc h.

The number of stranded cetaceans recorded in the UK has been steadily increasing
since the early 1990s, with a particularly marked increase during the last five years
(1999-2004), predominantly due to strandings of short-beaked common dolphins
(Delphinus delphis) and harbour porpoises (Phocoena phocoena) in the south west
of England (NHM, 2005). These deaths reflect a rise in incidental capture in fishing
nets, known as bycatch. Observations of bycatch rates in specific fisheries suggest
that certain populations are under serious threat. For instance, bycatch records in
the UK and Irish offshore hake gillnet fishery in the Celtic Sea during 1992-4 indicate
that as many as 2200 harbour porpoises were caught per year (Tregenza et al,
1997). Bycatch has also been found to be responsible for a consistently high
proportion of the common dolphin strandings, recorded mainly in SW England,
representing 71% of all established causes of death from 1990 to the end of 1999.

Marine Connection believes that the numbers of ceta  ceans being caught in UK
waters is unsustainable. For harbour porpoises this represents 6.2% of the total
estimated population (Tregenza et al, 1997), other studies have demonstrated that
even a 4% reduction is untenable (Woodley & Read, 1991). Similar bycatch problems
almost certainly explain the demise of this species elsewhere.

The 2000 meeting of the Parties to ASCOBANS (Agreem ent on the
Conservation of Small Cetaceans of the Balticand N orth Sea) agreed that as an

intermediate precautionary objective, bycatch shoul d be reduced to less than

1.7% of the best available population estimate.

In 2003, the UK Government published the UK Small Cetacean Bycatch Response
Strategy which recognised “that the current level of small cetacean bycatch in
certain European, including UK, fisheries could thr eaten their populations ”. In
addition to this “The need to reduce the bycatch of small cetaceans i  n general,
and of the harbour porpoise in particular, was reco gnised to be a key priority in
the Ministerial Declaration of the Fifth Internatio  nal Conference on the
Protection of the North Sea (the Bergen Declaration ) of 20-21 March 2002 .

In 2004, the EU adopted Council Regulation (EC) No 812/2004 laying down
measures concerning incidental catches of cetaceans in fisheries and amending
Regulation (EC) No 88/98.

Later in the same year, the UK Government published the Review of Marine Nature
Conservation (2004) which stated that “the current system for marine nature
conservation is not fit for purpose . It further recommended that the “UK Small
Cetacean Bycatch Response Strategy  should be implemented as soon as
practicable .

The lIrish Sea Pilot also recommended that “national legislation should be
introduced to control and reduce the killing, injur y and disturbance of
cetaceans and certain other vulnerable species, as a result of fishing and other
activities”.



Why we need new, comprehensive legislation

Bycatch

New protective legislation needs to be proactive, flexible and swift in implementation
to be able to cope with protection of a mobile species living in a complex ecosystem.
The precautionary principle should be applied to cetaceans, ensuring that protective
legislation is implemented based on current knowledge. This should be flexible
enough to change with increasing knowledge or when new information comes to
light. By their very nature cetaceans are mobile, exhibiting both temporal and spatial
variation in distribution and behavioural patterns, which may be linked to changes in
prey. Legislation should adopt an ecosystem approach to be able to deal with these
potential changes in an effective manner.

New legislation for the SFCs has already been identified under recommendations
presented in the Link Paper on Inshore Fisheries (www.wcl.org.uk). These identified
the need to clarify the aims and objectives of the SFCs, to strengthen their powers
and capacity, and require the adoption of a proactive, precautionary, ecosystem-
based approach. In terms of monitoring and mitigating against cetacean bycatch,
Marine Connection recommend that the SFCs be given the power to attach
conditions to fishing licences when issued and change them as necessary, which
would serve to regulate the industry and protect key sites utilised by cetaceans. They
should also be given the power to close fisheries that are known to have a catch of
cetaceans, turtles, seabirds, sharks and/or seals, until a suitable and effective
mitigation measure has been identified. This is an essential requirement to be able to
deliver marine ecosystem based objectives under the precautionary principle.

There is a conservation need to be able to accurately assess bycatch levels, with
significant concern that the number of strandings, attributable to bycatch, is only a
small percentage of the total number of individuals killed. The only way to identify
bycatch levels within different fisheries is to place observer’s onboard fishing vessels.
Marine Connection recognise the UK’s commitment to place observers across the
fleet, however gaps still remain. There needs to be comprehensive monitoring across
all fleets, of all vessels, regardless of size. Determining the nature and level of any
bycatch will enable the development of appropriate mitigation measures (technical,
restrictive or prohibitive) and abiding by these conditions will need to be considered
and included in the marine bill. The monitoring programme will also have to include
studying the efficacy of any mitigation measures employed and a suitable feedback
mechanism for the results of this will need to be in place so further changes can be
brought in if bycatch figures are unchanged or increasing.

Cetacean Conservation Objectives

Protection of cetaceans should not only aim to mitigate against incidental
entanglement in fishing gear, but should also provide proactive, precautionary,
marine ecosystem objectives (MEOSs). There is a fundamental need to move away
from management of fisheries on a species basis to management at an ecosystem
level. Cetacean species cannot be adequately conserved without also conserving the
ecosystems on which they depend and consequently the prey species on which they
feed — noting that each species in the food web will have different life histories in
different parts of the ecosystem. The Review of Marine Nature Conservation (2004)
recommended that “Further work should be undertaken to determine the degree
of correlation between marine landscapes and adult populations of vertebrates
(pelagic fish, sea birds and sea mammals) and inver  tebrate species” . Analysis
of harbour porpoise sightings data during 2002 demonstrated the identification of
possible sites which could be considered as Special Areas of Conservation (SAC) or



potentially Marine Protected Areas (Evans & Wang, 2002); to date though, no
candidate sites for the harbour porpoise have been put forward. As SACs currently
stand they do not present a viable option for adequately protecting cetaceans in the
UK. A two-tiered approach is required within which marine ecosystem objectives
should be one of a number of tools utilised to protect cetaceans in UK waters. They
will need to be based on the precautionary principle, working through a
representative network of Nationally Important Marine Sites which must include a
series of Highly Protected Marine Reserves. This requires new and improved
measures to protect species and habitats throughout the marine environment,
including provisions for monitoring.

Protective legislation should be applicable to cetaceans throughout waters where the
UK has jurisdiction and responsibility, (as has already been identified in Link Paper:
Biodiversity  Protection and Conservation in the Marine Environment
(www.wecl.org.uk)). This should be:

a) Extreme high water mark to 200nm and
b) UK Continental Shelf from beyond 200nm.

Cetaceans are not limited to the inshore zone, indeed some species may move
between inshore and offshore areas, varying distribution at different times of the
year. Fishing activities also utilise both regions; often fishing sites are mutually
attractive to cetaceans because of the abundance of prey species found there.
Marine Connection call for the marine bill to introduce wide ranging measures to
support the protection, conservation and recovery of cetacean species throughout
the marine jurisdiction (i.e. to 200nm). Any developing or existing piece of legislation
with relevance to cetacean conservation and the marine environment should be
made to apply over this area, including the Marine Bill, NERC, WCA and CRoW.

A Duty to Enforce

UK waters offer a wealth and diversity of marine habitats and associated cetacean
species. In total 28 different species of cetacean may be observed within our waters
at different times of the year, location and in varying frequency. Each region
additionally has varying levels and different types of fishing activity, with possibly
differing levels of cetacean bycatch. Marine Connection recognise the value of local,
on the ground, knowledge with positive communication with those persons working
directly within the fishing industry, on the shores of our beaches collating data on
strandings and those conducting the post mortems on bodies to identify the cause of
death. It is vital that we do not lose the current unique quality of community and
involvement of individuals presently found at a local level, within the Sea Fisheries
Committees (SFC). There must however be a strong, central co-ordinating role to
ensure consistency in structure, approach and enforcement.

The appropriate duties, powers and functions to enforce marine nature conservation
legislation should be given to the appropriate competent marine authorities to ensure
that complete coverage is obtained and cetacean bycatch mitigation measures are
enforced throughout UK waters. With several agencies enforcing legislation in the
marine environment the need to co-ordinate becomes very important — they should
be required to work together, develop best practice and an effective framework for
joint enforcement of cetacean bycatch mitigation measures.

Marine Connection believe that Environmental Impact Assessments (EIA) should be
carried out for all new inshore fishery projects including developments in aquaculture,
mariculture, new fishing practices, significant changes in gear design and for new



areas of exploitation. SFCs should only consider a change in fishing practice or
development of a new fishery after an EIA has been presented to the Committee.
The conservation agencies and members of the committee should be fully consulted
on the EIA. This will ensure that new developments do not negatively impact on
cetacean populations, either through exploitation of key habitat sites or through
increasing levels of cetacean bycatch from altered fishing gear design.

Recommendations specific to cetacean bycatch:

1.

New protective legislation needs to be proactive, flexible and swift in
implementation to be able to cope with protection of a mobile species living in
a complex ecosystem.

A monitoring programme is required to assess the efficacy of mitigation
measures employed. The outputs from this should feedback into the system
to permit changes to be made where bycatch has been identified and/or
where mitigation measures have been deemed ineffective.

To introduce an effective licensing system for inshore fisheries that facilitates
sustainable exploitation by giving the SFCs the power to attach conditions to
fishing licences when issued and change them as necessary.

The inshore fishery management body should be given the power to close
fisheries that are known to have a catch of cetaceans, turtles, seabirds and/or
seals, until a suitable, working mitigation device and/or measure have been
identified.

A requirement for all new inshore fishery projects to be the subject of an
Environmental Impact Assessment (EIA), including developments in
aquaculture, new fishery projects or practices, significant changes in gear
design and new areas of exploitation.

Recommendations for cetacean conservation:

6.

8.

Protection of cetaceans should not only aim to mitigate against incidental
entanglement in fishing gear, but should also provide proactive,
precautionary, ecosystem based objectives.

Legislation should provide for the designation of a representative network of
Nationally Important Marine Sites which must include a series of Highly
Protected Marine Reserves, as detailed in the WCL document “The Marine
Bill and Marine Protected Areas”.

To introduce wide ranging measures to support the protection, conservation
and recovery of cetacean species throughout the marine jurisdiction (i.e. to
200nm). Any developing or existing piece of legislation with relevance to
cetacean conservation and the marine environment should be made to apply
over this area, including the Marine Bill, NERC, WCA and CRoW.
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